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AWARD

This award is issued following my appointment on May 13, 2003 by the Collective Agreement
Arbitration Bureau as sole arbitrator pursuant to section 86 of the Labour Relations Code (“the
Code”). The parties agree that I have been properly appointed with jurisdiction to hear this dispute.

During the hearing of this dispute private and confidential information was exchanged and
discussed about the advertising rates and business arrangements negotiated by certain advertisers
with the Employer. Because of the sensitive nature of this information I made a consent order
banning the disclosure of any of this information by any of the attendees at the hearing, save and
except where necessary for the performance of their duties with the Employer.

Victoria Times Colonist Group Inc., A CanWest Company, ("the Employer") publishes the Times
Colonist, the major daily newspaper in the greater Victoria area. The Communications, Energy and
Paperworkers Union of Canada, Local 2000 ("the Union") is one of three unions and five
bargaining units certified at the Employer’s business. The Local represents those employees at the
Times Colonist known as compositors. The compositors, in short, compose the advertising on
behalf of advertising clients. The number of compositors working in the composing room has
shrunk from approximately 135 employees in the 1970s to only 14 presently. This shrinkage has
been driven by technological change, buy-out programs and inter-jurisdictional struggles within the
workplace.

It is alleged that the Employer has entered into an arrangement with a third party to have the
advertising for two significant clients composed off the premises of the Employer by non union
workers. It is alleged that this arrangement has resulted in significant work loss for the compositors
and the lay-off of at least one employee. The Union suspects that this is part of an ongoing plan by
the Employer to take compositors work and assign it to other bargaining units or outsource the
work to non-union third parties.

Although this matter is commenced as an individual grievance on behalf of an employee, Matt
Hopkins, it is in effect a policy grievance about whether the employer has contracted-out certain
work within the jurisdiction of the Union and whether there is any prohibition against such
contracting-out in the collective agreement between the parties.

The Union relies in particular on two sections of the collective agreement. The first of these is
found in the opening part of the agreement entitled "Obligation to Supply Situation Holders" which
is based on the historical relationships in the newspaper industry. The Union agrees to maintain the
supply of workers and the Employer agrees to only employee members of the Union. The Union
relies upon the first paragraph of Section 1 of the collective agreement that states:

Section 1. The Company agrees to employee only members of Communications, Energy
and Paperworkers Union of Canada, Local 2000 to do all work within the jurisdiction of the
Union. '



As this section refers to work “within the jurisdiction of the Union” the Union relies upon the
jurisdiction provisions in the agreement as follows:

Section 27. (1)

(a) the jurisdiction of the Union begins with the markup of copy and preparation of
copy in the composing room and continues until the plates to be used on the printing
press have been completed, and any new equipment or adoption of processes
designed as a substitute for or evolution of work previously or presently performed
by composing or stereotype employees shall be considered as being within the
jurisdiction of the Union and consists of all employees performing such work. It is
further agreed that only members of the Union shall be permitted to perform work
on any process and any material which includes, but is not limited to all litho
preparatory work, typesetting, makeup, paste makeup, all camera work, photo-
composition, makeup with the use of film which includes stripping and assembling
and all work regardless of the material used in the making of any plate to be used for
the Company’s publications or commercial printing. Notwithstanding any of the
foregoing language the jurisdiction of the Union shall also include all work
allocations as defined by Paul C. Weiler in his awards of Sept. 6 and Oct. 13, 1977
and January 19, 1978. {The parties stipulated that it was not necessary for me to
consider these previous awards and I have not done so}

(b) The Company shall make no other agreement written or verbal, to do or have
done any of the work outlined above, except as provided as follows: {what
Jollows provides for a proportionate arrangement with the Stereotypers Local 25
and is not relevant to this dispute}

(c) all material shall serve as copy for the Company’s newspapers. Camera-ready copy
may be used at the discretion of the company.

The Union submits that the employer has engaged in an arrangement with a non arms-length third
party, Thumbnail PrePress Inc. (“Thumbnail”), for two major advertisers to have both their creative
artwork (within the jurisdiction of another union, “the Guild”, not a party to this grievance) and
their composing work done by Thumbnail and the advertising then delivered to the paper “camera
ready’. ’

When advertising is delivered ‘camera ready’ it requires no additional work by the compositors.
The amount of compositors work previously involved in the work for these two clients was
estimated to be more than 20 hours per week. The Union submits that the out-sourcing of this
significant volume of work has resulted in a reduction of work for the compositors and the lay-off
of Matt Hopkins. They seek damages on his behalf or any other worker identified as having
suffered loss as a result of this alleged contracting out of Union work.

On the evidence I heard, it cannot be said that Thumbnail is truly an arm’s length third party.
Thumbnail is a business operated by the wife of the pre-press manager at the Times Colonist. When
this manager joined the Times Colonist in the mid 1990s his wife set up Thumbnail and was
immediately offered a contract in the prepress production of a real estate advertising supplement
called Homefinders. Prepress production includes the creative and composition work. Although this
supplement did not succeed it is evident that Thumbnail continued to find work associated with the
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Times Colonist publication. In 1998 the Guild successfully grieved a contracting out arrangement
between the Employer and Thumbnail in regard to a flyer for S.U.V. advertising. The dispute was
settled with the result that the work was returned in-house to the Guild.

There was also evidence that as recently as May 2003 a sales representative employed by the
Employer had recommended Thumbnail to a real estate agency and had sent a copy of her
recommendation to her management supervisor. It can only be inferred that she believed her
manager would approve of the recommendation.

Thumbnail is incorporated and a registry search dated September 2002 indicates that the wife of the
prepress manager is the only director and officer of the company. The actual ownership of the
company was not disclosed, as the shareholdings are not revealed by the search.

The prepress manager denies any interest or involvement in his wife’s business. He claims that his
only support for his wife is to make dinner for her. While he went out of his way to deny any
knowledge of, or connection to, his wife’s business his denials did not have any air of reality to
them. It was clear on the evidence before me that Thumbnail was in a preferred relationship with
the prepress manager at least. There was credible evidence of his involvement in assisting his wife
in her business from its inception. He and his wife now share office space in their home in a room
no bigger that about 300 square feet. Thumbnail’s whole operation is conducted out of their
residence. The manager’s own business and personal computer set-up is in the same room. The
manager often works from his home on Times Colonist business side by side with his wife.

The manager was also the systems manager and computer expert at the Times Colonist and had full
access to any and all of the Employer’s systems. The evidence indicated that it is more than
probable that the manager actively assisted his wife in her business including the transfer of
intellectual property from the Times Colonist data banks to Thumbnail. Despite his denials it is
obvious that he would have benefited personally from the work his wife performed for advertising
customers of the Times Colonist if only by the sharing of space in the family home. I was advised
by counsel for the Employer that the Employer approved of and stood behind the prepress manager
and therefore it can only be concluded that the Employer condoned and approved of the special
relationship with Thumbnail. However, it is noted that the Employer submits that this relationship
is irrelevant to the issues in this case.

It must be noted that many Times Colonist clients prepare their own advertisements to the ‘camera-
ready’ stage and the advertisement is then automatically placed in the newspaper without further
work by the compositors. The collective agreement specifically recognises this reality. Other clients
use advertising agencies who are at arms length from the Times Colonist and who do all the
creative and composing work on clients’ advertising and again submit the finished product camera
ready. The agencies will also tend to place these advertisements in more than one publication or
more than one medium.

There are two points that arise from the use of agencies. Firstly, the Union did not take the position
at this arbitration that composition work done by arms length agencies was work within their
jurisdiction. Secondly, the advertising sales manager testified that the Employer preferred to keep
creative and composing work “in-house” and away from agencies because, if the work is in-house,
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there is an ongoing relationship with clients that allows for upselling advertising and maintaining
exclusive advertising from the client. The agency’s commission usually results in less money spent
on the actual advertising and therefore decreased revenue for the Employer.

The problems that give rise to this grievance started in the fall of 2002, when there was a 9-week
strike at the newspaper. A grocery business that was the single biggest advertiser in the paper talked
to management about possible solutions for his advertising needs during the strike. A plan was
devised by the Employer to have Thumbnail create and compose flyers for direct distribution and
for publication in the Employer’s papers in Nanaimo and Port Alberni, which were not on strike.
The client paid the Times Colonist for all the costs and then the Times Colonist paid Thumbnail
and the distributors. Apparently the Employer did not make very much money on this arrangement
but clearly acted as the key conduit for the arrangement with Thumbnail.

The client was certainly distressed about the impact of the strike on the business but apparently was
very satisfied with the work done by Thumbnail who also prepared camera-ready advertising for
publication in a rival newspaper during the strike. The client discovered that it was very convenient
to deal with one agency for all of its advertising needs even though there was extra cost involved.

During the strike the rival newspaper expanded its business and the nature of its publication to
become a significant competitor for advertising dollars. Many of the Employer’s clients moved
advertising to the competitor during the nine-week strike. This included a second major grocery
client. When the strike ended the Employer had major challenges in re-establishing its market share
and encouraging their advertisers to return. The Employer was successful in persuading these two
major advertisers to return to the Times Colonist. However, the clients put significant pressure on
the Employer to reduce the lineage charges because of the Thumbnail cost. The Employer agreed to
reduce the lineage cost to compensate for the costs incurred by the clients in now having their copy
created and composed at Thumbnail. The second client had also started to use Thumbnail and was
also compensated for some of these costs.

The Union submits that because Thumbnail is not an arms length agency the reduction in lineage
charges to the clients amounts to indirect payment by the Employer to Thumbnail. As such the
Employer is actively participating in an arrangement whereby Union work is being performed by
workers who are not members of the Union. The Union submits that this is contrary to Section
27(1)(b) that states that the Company shall make no other agreement written or verbal, to do or have
done any of the work set out in Section 27(1)(a) i.e. composing work.

The Employer maintained that there was no evidence of any agreement written or verbal between
the Employer and Thumbnail. The Employer submits that these two clients should be free to
engage any agency to create and compose their advertisements, as many other clients do without
complaint from the Union. At the conclusion of the Union's case the Employer made a no evidence
motion on this basis.

On the evidence led by the Union I was satisfied that there was some evidence that could indicate
that the Employer was an active participant in the arrangement between the clients and Thumbnail.
The evidence indicated that Thumbnail was not an arms length agency, that it was contrary to
policy to give discounts for camera-ready advertising and that the discount could be consideration
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indicating that the Employer was indeed a party to the relationship. There was some evidence upon
which an agreement might be inferred.

The Employer's evidence portrayed a different perspective on the nature of the negotiated
advertising rates. During the strike the Employer lost many of its major advertisers to the rival
newspaper and incentives were necessary to induce the clients to return to the Times Colonist. I
heard considerable evidence about the nature of the negotiations involving the two major grocery
clients and others. I am satisfied that it is consistent with the probabilities surrounding the return to
work that the reduced lineage rates were the result of market pressures and not a direct or indirect
payment to Thumbnail. The cost associated with the Thumbnail work was certainly used as
leverage by the clients in the negotiations for lower rates but it was not the key issue. It was simply
imperative for the Times Colonist to induce these two clients to return to the paper. The Times
Colonist had lost most of the major grocery stores and the evidence was that they all tended to
advertise in the same medium to stay competitive. In fact other clients were also able to re-negotiate
rates or other benefits during this time period that they would not have been able to negotiate prior
to the strike.

The question remains, even without the direct or indirect subsidy to Thumbnail, was the
Employer a party to the arrangement to have the work outsourced to Thumbnail after the strike
ended. It is not disputed that during the strike the Employer brokered the deal for the most
significant advertiser to work with Thumbnail. During the strike the Employer received payment
from the client and paid Thumbnail for the composition work that had previously been done by
the Union. I have also concluded that Thumbnail is not an arms length agency and has a special
relationship with the Employer.

The Employer submits that the Union has not met the onus of proving that the Employer is in
breach of the collective agreement and, specifically, that the Employer has actually made an
agreement to have the Union’s work done by someone other than members of the Union. In the
alternative, even if the Employer did make such an agreement, it is the Employer’s position that
such an agreement would not be contrary to the Collective Agreement. This latter argument is
premised on the position that the language of the collective agreement does not prohibit
contracting out but is only jurisdictional within the workplace as between bargaining units.

The Employer submits that the provisions that the Union has identified, Sections 1 and 27 are not
prohibitions on contracting-out and are rather Union jurisdiction clauses, not work jurisdiction
clauses. The Employers submits that this was the conclusion reached by arbitrator MacIntyre,
Q.C. in The Nanaimo Times v. Graphic Communications International Union Local 525-M
[1995] B.C.C.A.A.A. No0.250. In that case the employer freely admitted that it contracted-out
work to a related company that was wholly owned by the same parent company as was the
Nanaimo Times. The employer contracted-out this work and then laid-off three employees, who
were immediately offered employment by the non-union related entity. The arbitrator found that
a similar clause was not a contracting-out clause, but was intended to ensure that all employees

wherever located, must be in the bargaining unit.

On the other hand the Union refers to an award by arbitrator Munroe in Times Colonist Division,
Canadian Newspapers Co. Ltd and Victoria Mailers’ Union, Local 121 [1982] 7 L.A.C. (3d) 204
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