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I INTRODUCTION

tU Olga Routkovskaiq also known as Olga Ront, fited a complaint alleging that he'r

former ernployer, FPI Firr,place Products Intematioml Ltd-, and its Marketing Director,

Deboratr Millichamp, disøiminated agaßst her on the basis of her sex. þregnancy) and

faanily status (single) inheremployme,at, contrary to s. 13 of theHumanRights Code-

l2l The respondents deoy any discriminatioq aûil apply to dismiss the complaint on ,

the basis ttrat it fails to atlege acts or omissions rvhich could conhavene the Code, has no

reasonable prospect of sr¡ccess, or allowing it to proceed would not furthe't the pu¡poses

of the Code. While ss. 27(lXb), (o) and (d) of t}re Code are all referred to by the

respondeots, the thrust of their zubnnissions relates to whether the courplaint has no

reasonable prospect of srrcæss, a¡d should therefore be disnrissed nuder s- 27(1)(c). In

srrpport of their aprplication" tbey include affid¿vits from Ms. Millichamp and Susan

Milne, FPI's Director of Hrrr¡an Resources.

t3l Ms. Ror¡tkovskaia responded to the application by way of her own lengthy

affid¿vit.

t4l The responde,nts replied, including second affidavits from Ms. Millichmp and

\rfs. [\dilne and øn initial affidavit from Amanda Hillien, who was FPI's Marketing

Manage'r ¡¡otil she resigned in Oc'tober 2007.

tsl Ms. Routkovskaia filed sur-repl¡ iu the form of a second lengthy affidavit from

he,rself. The respondenß consented to its introduction.

t6l \Mhite I do not refer to all of the information containod in the parties' mate'rials in

this decisior¡ I have reviewed aod oonside,red it all.

tr BACKGROIIND

l7l Ms, Routkovskaia was employd by FPI as a Marketing Coordinator from Jr¡ne

I 8, 2007 until the termination of her e,rrplolment on February 2l, 2008.

l8l In August 2007, Ms. Routkovskaia leamed that she was pregnant; the pregnancy

wasrmplanncd.



August 20, 2007 convers¡tion

t9l On August 20,2007, shortly afrer leaming of her pr€gtrancy, Ms. Routkovskaia

told Ms. Millíchamp about it Ms. Routkovskaia and Ms. Millichamp both agree that

such a cooversation occurred. Ttreir recollecions ofit diffsr'

t10l In her complai¡t, Ms. Routkorrukaia sap that she told Ms. Millichaurp she was

pregnant, and tl¿t the pregnancy war¡ unplanned, and she was not sure what she was

goitrg to do. She told M* Millichmrp that shc was singlg and did not intend to get

married, an4 if she kept the child, would be e single pare,nt. Ms. Routkovskaia alleges

that Ms. Mitlichamp responded by saying that she should conside,t hen options because

b.ing a singfle parent would be difEorl! and would limit h€r caree,r and advancem.e,nt

, Ms. Routkovskaia asked fon clariñcatio4 in respousc to which Ms.

Mllichmp told her that managerne,nt positions rcquire overtíme work aod travel, which

she was sceptical Ms. Routkovskaia could perform as a singls parerrL Ms. Routkovskaia

also alleges th¿t Ms. Millíoharnp told her about a single woûru she loew who e,nded up

going on q¡elfare afrec maternity leave becaræe it tpas too diffict¡lt to combine work and

motherhood-

t1U In her afüdavit filed in support of ttris application, Ms. Millichanrp recalls this

conversation somewhat differently. She says that Ms, Routkovskaia camc into her offi.ce

iu a distaugþt state, and informed her of her r:nplanned pregnancy. Ms. Routkovskaia

did not know what to do about it Ms. Millichamp says that Ms. Routkovskaia wanted

her corursel, and they had a lengthy conversation. Ms. Millichamp says that she was very

supportivg and encouraged Ms. Routkovskaia to do whatever thinking she needed. Sho

did not tell Ms. Routkovskaia she should consider her options because beius ¿ 5ingle

p¿¡rent was going to be difficult or limit her ca¡eer advaucem€nt opportunities. Ms.

Millichmp says that such state,ments aro directly contary both to her own experience,

ar¡d to her own vief,'s. Further, Ms. Millichamp says thæ Ms. Routkorækaia asked about

managqrieilrt positions at FPI, and in thæ context she explained that some managome,nt

positions require overtime and travel, but this was infrequent at FPI. She denies

expressing any sccpticism about Ms. Routkovskaia's ability to work overtime or havol-



She also denies makíng the alleged refererse to a single mother going on welfare, sayr¡g

that she does not know zuoh aperson

tlzl In her affidavit fild in response to the application, Ms. Routkovskaia denies that

she was distraugþt when she spoke to Ms. Miltichmp, sayrng that she was pleased with

the news that she was pregnant aod wanted to share it with someone. Ms. Routkowkaia

gves fr¡rthe,r informatisn about her personal cirsumstances in support of the assertion ia

her atrdavit that the pregnâncy was a good su¡prise. Ms. Routkovskaia also gives firther

døails about what Ms, Mi[ichamp said to her. In partiorlar, úe sa5n that Ms.

Millichamp told he't that she had tbree options: abortion, adoptio¡r, or kee,ping the baby,

and encouraged her to take time offand to see a cousellor to consider these optious.

[13] In her sffidavit fiIed in reply, Ms. Millic]ramp sap that Ms. Routkovskaia was¡

c,rying ¡¡d sþsking in this conversation She specifically dmies úeling Ms. Routkovskaia

she had the three options I\[s. Routkovskaia desøibed in her affidavir She agrees that

she did provide her with contacit information fortwo counselling resources.

[14] In her affidavit filed in reply, Ms, Milne says that Ms. Millichamp came to her

office after thís conversation, and told her Ms. Routkovskaia was pregnant and upset

bec¿use this was not a planned pregnínçy. Ms. Milne advised lrís, MlliohsmF th¿t they

strould not tell anyone else about Ms, Routkovskaia's trews, in o¡der to protect her

privacy-

[15] In her afñdavit filed in sur-repl¡ Ms. Routkovskaia essentially reiterated what she

had said in hor first affidavit about this convef,satioo.

[16] The parties agroe that Ms. Routkovskaia did not complain to anyone abor¡t this

çonversation at the timc it occurred" or at any time prior to filing her cornplaint with the

Tribunal.

Performsnce prlor to termlnation

[I7] In the application to dismiss, the respoade,nts outline certain performance

problems which they say Ms. Routkovskaia had, and which they assert led thern to e:rtsrd

her probationåry period, and are the reasons her e,mploymørt was termiûated. In her

resporN¡e to the aprplication, Ms. Routkovskaia talces shong iszues with these assertions,



saying tl¿t no one eycr raised any nrch performance problelns with her prior to the

termination of her employment, She denies that her probation was extended. Tbese

matters are addressed in ørtensive detail in the parties' materials.

tt3l I do not address these iszues in d4ail herg but consider their potential

significancein the col¡$¡e ofmy anal¡nis.

Termln¡tion of enployment

tlgl TbEFË is no ilispute that Ms. Routkorækaia's employrnent was terminated on

February ZL,ZilOï. On that date, Ms. Routkovskaia met with Ms. Millichamp; Ms. Milne

laær joíned their meeting. At the time, Ms. Ror¡tovskaia was se!/elr and a half months

pregnanl

t20l In her complaint, Ms. Routkovskaia alleges that she oçected to undergo an

employee rwie\y with Ms. Millichamp on that ilate and intended to discuss tbe date she

worfd begn her maternity leave, Ms. Routkovskaia alleges that she was shooked u¡hen

Ms. Millichamp began the meeting by informing her emplolment was t€rrmiûate{

effective immediately. She says that she was also shocked whe,n Ms. Millichamp told her

no advancc notíce or caus€ for temninatioÍr \A¡as necessary becar¡se she was still on

pmbæion. Ms. Routkovskaia disputed her probationary stahrs, a¡d Ms, Millichamp told

her it had been'extended due to performance problems. Ms. Routkovskaia says this is the

first she had he¿rd of any srch allegd performance prroble, s. She also says that Ms.

Miltichamp declined to give her mo¡e dstails in reqponse to hen quostions.

t21] Iv[s. Routkovskaia sa1ls that Ms. Milliohaurp theo iîvited Ms, Milne into tho

meæing to confirm her eotitle,me,nt to employrne,nt inswance beneñts' 'When

she p,ressod Ms. Milne for fi¡rther details about the termination, Ìvls^ Milne would say

only that the decision was final. lvfs. Milne escorted Ms. Routkovskaia to her desþ

where she gathered her personal belongings, and then escorted her to her car.

l22l Both Ms. Millichamp and Ms. Milne discussed this meedng ín their afñdavits.

Their recollections differ somewhat from Ms. Routkovskaia's, but not significantly,

They agree that Ms. Routkovskaia asked for fi¡rther details, but that they did not go into

therq other than to say the termination was based on Ms. Ror¡tkovskaia's performance.
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lZSl The respondents gave Ms, Routkovskai¿ ¿ letter that day, dated February 2l'

2008, in whioh they stated ttre following:

On Ostob€rr 78,2007 your Manager met with you to discuss issues she had

with ¡orr performance. Their, on NoveÍiber 27,2007 your probation

perioá was-e:rte¡rded by the Directm of Ma¡keting due to the same issues

that wece addressed with you by your Manager. Siace that tíme, there has

not been a significant improve,me,nt in these areas-

It is the,¡efore with regret we inform you that yoru sen'*ice's with FPI

Fireplace Products Internationel Ltü rlre no longer required effective

today.

We would like to thank you for the service you have gven to FPI, and we
wish ¡ou the verybest in your caresr e¡rde¿vor¡rs.

l24l Ms. Routkovskaia askod Ms. Milne for a refenence. In ær smail dated February

27,2008, Ms. Mitne told he,r thaÊ as a matter of cornpæy polic¡ they do not write

refercnce lËttcrs, but that sho would be happy to ptovide her with a positive reference by

phone.

Comment¡ about mâtetníty leave

IZiJ In her complainq Ms. Routkovskaia sa¡æ that 'the above points r€rpresent

milestones in a cluonology of prejudice that concluded with my discriminatory firing for

the reasons m¿,lrtioned. Along that chronology were other instances of trote," ln this

regard, she refers, without detail, to re,peated references to her impending mate'rnity stch

as "if you retrrnr frorn matemit¡r leave" instead of 'bheo you return from matemity

leave", despite her repeated sssurances that she had every iote,r¡tion of returning Ms.

Routkovskaia alleges that such scepticism appeæed to be eoderric io FPI, and was wen

repoated by the cornpany's president.

126l These somewhat vague allegations are not specifically addressed in the

reqpondeots' materials, Nor are they fleshed out in any døail h lvfs. Routkovskaia's

fi¡rther materials. The respondenrts do refe,r to various FPI enrployees who have

successfi¡lly returned from maternity leave and to Ms. Routkovskaia's predecessor, who

war¡ a single mother. Ms. Routkovskaia does not diqpuæ this informaûion, but questions



its relevance to ha complaint that she was discrimioated against on the basis of her

impørding status as a singlemother.

III ITECISION

1271 For the ûear¡ons¡ that follow, I have decided to dismiss the complaint

TV A}TALYSIS

[28] \ilhile the respondents refer to ss. 27(1Xb), (c) and (d) in su¡ryort of this

applicatiou their focus is on s. 27(lXc), In my view, the application is most

appropriately considened r¡nder s. 27(1Xc). I have taken into accormt tbe parties'

sr¡bmissions witlr respect to the other sr¡b-s@tions, insofar as they are relwaot to my

decision ru¡der s. 27(1 )(c).

l29l The Tribr¡nal has discretion to dismiss complaints under s. 27(l)(c) if the

respondent establishes that tlre complaint hrs no reasonable prospect of success, The

priaciples applied by the Tribr¡n¿l in considering such applications are well established

aod not in dispute: see Bellv. Sherk,2003 BCHRT 63; Wickùanr v. Mesa Contemporary

Folk Art,2004 BCHRT 134; and Berezoutskai¿ v. Britìsh Columbíø ftIuman FighX

lTikmal),2006 BCCA 95, leave to appeal d€nieù 2006 SCCA 171.

[30] The parties disagree abor¡t a urmbe,r of issues; in particular, about Ms.

Routkovskaia's performance a¡¡ afl employee and whether her probationary period was

exte,nded as a result of perfo'rmance problems. As srch" the comptaint and applioation

raise oredibility iszuæ. The existence of such issues does not necessarily mean that a

complaint'should not bo dismissed r¡nder s. 27(1[c): Bell v. Sherh pæa" 28: Becks v.

Cariboo Chevrolet Oldsmobile Pontìac Buick GMC Ltd. (No. 2),2004 BCHRT E0, paras,

47 - 56. Credibility isstres, insofar as they a¡e relwant ûo ao application to dismiss, must

be assessed on a global basis to determine, on the whole of the materials before the

Tribunal, whether the complaint has no reason¡ble prospect of success.

t31] At hearing; the br¡rde,n lies on a complainant to establish a connoction or ne¡us

between the ground of discrimination relied upon and the discriminatory treatnent

alleged. In order to succeed in her complain! Ms. Routkovskaia would have to establish
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th¿t her pregnancy and/or impending status as a single mother played a role in the

respondents' decision to te¡rminate her arnplolment.

l32l On a pretiminary applicatiofr, a oomplaint may be dismissed if tlre respondent

shows that a complainant has no reasooable prospect of being able to establish such a

ng5ur¡, This was explained t¡Schmnv. Dottglas College and Greøthouse,200'l BCHRT

40, paras, 22 - 23, upheld on judioial rwiew in oral rea.s¡off¡ for judgmeng Februa4r 1,

2008:

In orden úo grounil a complaint r¡nder the Code, facts must be alleged from
whioÌr some ner(us or retationship can be inferred bettre€n a p'rohibited

g¡p1¡Id of dissiminatíon and the negatíve beatment allegetl As explaiued
irr Ingnm v. Workers' Compensation Board øttd others,z00i BCHRT 57:

So far as disabitity is conseroed, most íf aot all wage loss and other

be,lreût decisions made by the WCB will have some co¡ileøion witt¡
aa alleged disâbilit¡c it is the scisteooe of a workplace iojury or
illness which may qualiff a worker for WCB be,neûr. That alone is
not suffi.cient to ground ahuman rights complaint. There worfd have
to bo some allegatior that a workerhas been disc¡iminated aeaiost on
the basis of disabilþ in order for a pote,utially valid hr¡man rid¡s
complaint to srdst, In other words, a complainant mt¡st allege åc'ts
that, if proven, wor¡ld qstablish that they have been in some way
adversely affected by reason of their disability, It is not enougþ to
say one is disabled and has bee,n treated uofairly, There mr¡st be
some connection or nçxus betr¡veen the two. That nexus is missing on
tlre facts allegedby the Complainant. (at pua, 20)

The requirecnat for a nexus does not mean that the reqpondent must be

aüegpd to have explicitly stated that the reason why he or she t¡eated the
conrplainant badly was the prohibited grormd of discriminatio¡- The facts.
alleeed. howeìrer. must be capable of $rplrorthg the røsonable inference
that the bad teatme,nt was related -to the prohibited q-gr¡od of
4issriminatíon. (emphasis added)

[33] Here, as is often the case, there is nothing explicit in the reasons grven by the

respondents for terminating Ms. Routkovskaia's e,mployrnent which would tend to

suggest that hßr pregnancy or impending status as a single mothor played any rolc in that

decision.

t34l Ms, Routkor¡skaia relies primarily upon hen August 2007 conversæion with Ms.

Millichamp to support the inference that her pr€gnancy and/or marital status played a



role, In fact, she zubmits that they were the only reasons her e,mploynent was

ærminateù and thæ there we,re no performanoe issues whatsoever. To a lesser e)ßte,Írt' she

also relies on the altegBd rem¿rk from uhspecified pe,rsors about'Tf'rather thao'þhe,n"

she returned frour materrity leave. All of this, Ivfs. Routkovskaia submits, reflects

negative assumptions about her ability ùo work as a singlo mother. She puts it this way in

her complaint:

FPI Fire,place Products International Ltd. and Ms. Millichamp in partioilar
discrímioated agninst me based on my condition (swen and a half months
preg¡ail) and circumstaoces (unmarried aod abor¡t to become a single
parent). This discriminatio¡ included: p,rejudice about the abilþ of a

single paro,nt to perform in tbe workplace; an undisguised scepticism of
my inte,ntion to refi¡rn from maternity leave; both of whictr oulminated iu
the ultimaæ discrimination of my employment tersrination rilithiî weeks
of my maternity leave.

The preparatíon fo¡ this premeditated act of dissimination inchúed
blindsiding oe with the srne,ptitious rcquisition of my permanent
replacement (rurder the Brise of acquiring my maternity leave
rvplacøneot), the falsiñcation of undocum€nted and unsubStantinted

allegations regarding my performance, and the deliberate f¡lsification of
the p,robæion srúe,rsiou,

t35l The parties clearly join issue with respoct to Ms, Rorfkovskaia's alloged

pe,rformance proble,ms, and the extension of ho¡ probationary period, Those alleged

performance prroblems would only arise as a factr¡al issue which would need to be

deoided if lvfs. Routkovskaia were able to establish facts ñom which a reasonable

infereoce could be drawn th¿t her pregnarrcy and/or marit¿l stat¡s played a role in the

termination of her ernployment. th¿t is beoause the alleged performance problerns and

extension of probation would forrr a de,fEnce for the respondenb at hearing. Abse,nt

evidace fiom which the i¡ferenoe of a connection between the pregnanoy and/or marital

st¿û¡s and the tsrmiûation could reasonably be dran'n, the respondents would not be

oalld upon to show that the tsrmiratíori was based upon other, non-discriminatory

grounds.

t36l ¡,ccordingl¡ i{, on the extensive materials before mg I sonclude that Ms.

Routkovskaia would have no reasonable prospoct of establishing û connection between

her pregnancy and/or martial status and the termination of her employrnenq it will not be



necessatry for me to go fiuther and consider the inform¿tion about Ms. Routkovskaia's

alleged performance proble,rrs.

t37] I focr¡s, then, on whethef Ms. Routkor¡skaia has no reasoa¿ble prospect of

establishiog the necessary oonnection between the grourds relied rrpon and the

termination of hsr ernploynent. Oû all of the materials before me, I conclude thæ she

has no reasonable prospect ofdoing so,

t38l As I have said, the primary evidence relied upoa to establish this connection is

Ms. Routkovskaia's and Ms. Millichamp's August 2007 co'nversation about Ms,

Ror¡tkor¡skaia's pr€gnancy. The parties disagræ about some of the details of that

oonversatioq but thcre is no dþute about some aspects of it. Ms, Routkovskaia cleæly

sougþt out lvfs. Mllichamp to discr¡ss her recently discovered pregnancy. Ms.

Routkorækaia was not su¡€ wh¿t she was going to do. They talkeil about the matte,t at

somo tengltr, in the course ofwhich fteytalked about Ms. Ror*ovskaia's options.

t39] None of this is e\ren arguably er¡idenco of ¡liscrimination 'lbe only aspecl of this

conversation whicih is even arguably widence of discrimination is Ms. Routkovskaia's

allegation th¿t Ms, Mllic,hamp advised her to consider her o'ptions because beiog a single

prent would be dífficult, aod would línit her car€rr and advancemeirt oprportunities. Ms.

Millichamp denias suggesting that being a single parelú would be difficult or would limit

Ms. Routkovskaia's career opporûrnities, but says that Ms. Routkovskaia asked about

managernent positions. It was in that context, Ms, Millichamp sa'6, that she told Ms.

Routkovskaia that some manageme,nt positions require overtime and travel, but that this

was inñequent at FPI.

[40] It is common seilise th¿t some managemeot positiors requiro overtime and travel.

It is also corrrmon serrse thaf combining overtime a¡d uavel with parenthood, single or

othenrisg may provide challe,nges. These are iss¡res urhich all ønployed pen¡olx¡

contecrplating parentlrood must coruider. Differeot people chooso differ,eot ways in

which to balance work aod family life.

[41] In considering the widence about this conversatioo, it is significant that at the

time it occurrd Ms. Routkovskaia had beeo employed by FPI for less than hro months.

lVhile she had management aspirations, she was uot ønployed in a management role.

I



Therdorg aoy discussion about the potential effects of being a single parent on her

prospecB for e,nployme,nt as amanagerwas cotirely speculative.

l42l Regardless of whose version of this conversation rdgbt ultimatcly be accepted, I
fud little evidence in it of disorimination or negative views about the abitity qf single

puents to work at FPI or ar¡ ma¡r¿gem. Fr¡ther, it is clear rhar ffi. Routkor¡skaia herself

thougþt little of it at the timo. She made only a 'Tne,ntal notd'of it, and did not mention it

or cornplain to anyone about it unfl after the termination of he,r emplo¡ment,

[43] Ms. Routkovrkaia also reliæ upon re,srarks allegedly e:rpressiug sceptioism about

her retr¡m to work after h€r maternity leave. These alleged remarks are uoparticula¡ized

in any memingful way by Ms. Ror¡tkor¡skaia in her extensive materíals. No ioform¿tion

is provided about who made these runa¡ks, wheq or in wb¿t conte'ct They provide no

reasonable basis upon which it could be infened that the subseque,nt ter¡nination of Ms.

Routkowkaia's employment wæ related to her pregnaacy aod/or ilErital status.

l44l The timing of the ærmination decision is signifrcant. In maay ptcgtraûcy üNes,

the slose temporal proximity betwecn the enrplo¡ær leaming of the pregn¡ocy and the

terminatiou or other adverse employment-related consequemce is sufficient to permit an

infereoce of causation. This case is quite differe,nt. The conversatioo between Ms,

Mllichamp and Ms. Routkovskaia happened in August 2W7. Ms. Routkovskaia's

employme,nt was terminated on Februæy 21, 2008, some six months later. If the

responde,nts had the nogative vie$'s about Ms. Routkovskaia's abílrty to perform her job

us ¿ single parent which Ms. Routkovskaia alleges, they had aarple opportunity betrveen

August and February to terminate her ennployrnent. In partisrrlâr, they oould easily have

done so within the original six montt¡ p'nobationary period set out in the Jr¡ne 12, 2007

Ietter to Ms. Routkovskaia offering her eørploynent, without any need to erúend that

probationary period.

[45] I fiod this sitr¡ation to be similar to that tn Ízpawie v. Dr. Ralph Bieg Medicdl

Corporatíon,2008 BCHRT 2lO, a, case in which a complaint oo the basis of pregtancy

and phfical disability was dismissed on a preliminarybasis because the complainanthad

failed to take hø complaint out of the realm of speculation aod conjectrrro: para, I 2, Ms.

Routkovskaia does a valiant job of attemptiog to distinguish the Lapansie csse on the

t0



basis that, unlike IvIs. Lapansie, who admitt€d sho didnotknowwhyher employment was

t€ßninate4 she ís ceútain that dissrimination was a factor in the termination of her

e,mplo¡meoL

Í461 From hcr well-organized and oxhaustive materials, it is apparent that Ms.

Ror¡tkovskaia is a hidtly capable person. The mate¡ials also mâke cleæ that she is

anrbitious and motivated to succeed. It is likety that, whatever performance issres rnay

have occrrred or been raised with her, Ms. Ror¡tkovskaia honestly believes that there

wsre no problms with her perfomrancg and that the only possible conoh¡sion is ttrat the

te,rrrination of her errployment was the re$lt of disorimination.

t47l Ttre difficr¡lty for Ms. Routkovskaia is thaq while she may be certain in her own

mind that disqimination $'as a fapto¡ in the termiûation of hen employment, tre alleged

factual basis for th¿t belief is very weak. Ms. Routkovskaia can point to no mo¡c than a

oonversatioo with her månager abor¡t her unpluured gregnancy six months before the

termination" and some alleged but rurparticularized expressions of sce,pticism about

u'bether she would reh¡rn from her maternity loavg in support of an inference th¿t her

pregnancy and/or madtal status had any4hing to do with the termination of her

employme,nt As Wîckham makes clear, it is not enough forthe,re to be somq ohance that

a complaint night zucceed; it must have a reasonablo cbanco of succcss. Here, I am

persuaded thet Ms" Routkovskaia's complaint has no roasonable likelihood of success.

V CONCLUSION

[48] Cousidering the matter as a wholg I m satisfied that Ms. Rorftcovskaia has no

reasonable prosPect of succeeding in showing that her pregnancy aod/or måritat status

played a mle in the terrnination of he,r e,mployrreot. Accordingly, I exercise my

discrEtion to di$niss the complaiat under s. 27(l)(c) of the Code,

il


