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Introductlon

lll $hannon Pcdro filcd ¿ complaint in which, as amqrdc{ shc allcgcd that Morrcy
Nisean of Coquitlarn Ltd, and Brad G¡one diecriminated againer hq on thp basis of ser

(pregnancy) in relation to hen employrnent with Mor¡py Nissan, ennho¡y to s- l3 of the

Human Ríghrs Code, In esseûct, Ms. Pedm alleges that thc respondcnts discríminnted

egainst her by s.ltertng her job duties afrer she took s sredical leava relatêd to hm

pf€Enancy.

I.zl The respondente dany any discrimiaatior¡ ànd filed an sDplioation to dismiss,

supportcd by affidavits swnrn by Mr, Gronc and Chris Plcs¡|. Mr. Chonc is Morrcy
Nissari's Office Manager a¡d was Ms. PedrCI'e supervlgot, Ms, Ple¡¡l io Morey Niegan'e

Conhollw. The respondørte rely on s. 27(1Xb) - that thE acrs or omiesions alleged do not
conFavcnc thc Cøde;.t. 27(1)(c) - thaf the complnint hns no rcasonable prnspecr of
ðuccêEs; and s. 27(txdxiÐ - that atlowing the complaint to procaed worfd not fiu"thsr the

purposÊs ofthc Cadn.

Beckground F'ects

Í31 Ms. Pedro workcd as an administatiya cl,crk with Mnrrcy N.ssan from Oc,tohcr

2001 to Novernber 2005, Her job inch¡ded both proc¿ssing warroty claims gnd eccountg

peyabl€ ¡nd aacounts receivable.

t4l In 2005, M¡. Pedro bece¡ne pregrant. she wæ duo arou¡rd April 2006.

f.sl The parties agrrc that on ocrobs 6, 200s, Ms. pedro asked Mr, Grone for s one

weekvacalion from October lOto r7, whích he approved. She explainod ro him that she

wa¡ted to have this ti¡nc o bco¿usc she was tircd and flc -çtre¡s she was wperÍencing
wns not good für her baby.

t6l Thc partics agrce that Ms. Pcdrn rcturne¡l to work on October It, 2005, They also

agree that Ms. Pedro expressed concerîÁ wittr respoot to warranty work which had not
beefl done in her abssace. They disag€e about tlrc prcci.rc nahrrc of thc c{rngsns which
shc exprcsscd.

rÉllvvlfvtv



u vu T l I nr1 uvt I I J¿VLW

I7l Thc parties agree that Ms. Pcdro. M¡. Orone ard þls. Plessl mer at Ms. pedrÐ,s

reque$ on Oenber 20'2005. \Vhile tlrey dtsagrse about the dstaits of grat meeting, rhey
a¡Fee that Ms. Pedro informed Ms. Plessl ¡¡rd Mr. Crrnne fhaf shc nerded to t¡ke a

medical lcavc bccausc nf the strc=s associated u/itt¡ her workload a¡d its negs¡îve effacte
on her health grid that of her baby. The partiee agree that fhere was some dissussion
about Ms. Pedro's workload. and wh¿t would bc donc to lcs.sen it, both añer hec ren$n
from hcc upcoming medical lesve to ilre point of her matemity leave, and afrer hor reh¡rn
tom metørnity leavo, They disagreo about the præisc naû¡rc of tho.se discrssious, a
mattsr discuss¿d in furthcr ¡leÍai-l beloq but agree that ir involved Ms. ped¡o'e 

-iob being
splir ro reduce her rpork loed.

tS] Ms.Pcdmwcnton.me¡licalleaveumílNovernber Trzoos. Hercornplainf csr¡ee
around what happened on her rerum. Sho alloges that on herr retuq shc fourid somsone
else sittlng at her dosh srd tü¿t sho w¿c, conlrîry to thc parties' earlier agreernenL
assigncd to rlo all ofthe warranty work a¡d not ¡rccor.¡¡l¡Ê payable or acsounts receivable.

t91 Ms. P€dro expncsscd hcr unhappiness with the anangecreils to Mr. c¡rone and
Ms. Flcs'sl. Shcdidnot ztræptttreirexplanations. onNovemberg, 2005, shequit.

Àndysle

tlol hr my view, rhis applicarion is best co¡r¡idered under s, 27(lxc) of thc code, I
úmcfore coneidq whether tho complaint has no rçrusosable proqpeo of succeos, As
statÊfl ìn wíckham and wtckham v, Mesa contenporary Fork Árr ønd others, 2004
BCHRT 134:

îhc mle of the Trib¡[r{,_on an applicarron, is not to determine whethcr thcoom'lainant h¡s estabrish*- r prtma facte æee of discrimination, nor todctøminc thc bona 
f{aiotth_elesponse- Rarhcr, tt i, *."r.s¡ment, based

9n all of thc matcriat bcfr¡rre fhe T!íbuna! orwterrer rher,e is s reaeonabls
pmcpeot the complaint wíll s¡:ccecd: Bel! v. Dr. Sherk ar¿ otlrers, iOOiBCI{RT63.

The assessÛrent is not whetber there is & lneÍe chancc tlrat tl¡s complaints.ill succee4 whidr vourd be rhe lowest th¡esnoiã a-complainan, iåi.ihavc ro meeû. Nor is ír rr¡ar ¡here í¡ , 
"*t"i"ty tlrJ ii" oomplainr willsuccced, which would be at rhe highest tt¡eshóu e complainant *oooiàhsve to meet Rather, fhc Trib'*ã ¡s 

"ree8s¡nF-*.t*t o there is a
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roasotrablÊ prospcct thc cnmplaint will succeed based on all the
information avail¿ble to it (at¡aras. I I - 12)

[l t] In considering rhe applícation of s, Z7(lXc), the m¿terials filcd hy thepartics on
thil epplicafion require some comntent Ms, Pcrlm rjtcs o¡rc of ttre Tribunal.s le¿ding
cãscs on thc application of .s. 2?(1)(c), BelI v, Dr, sherk and olhers, sr,{pra,referred to
with approvsl in Be¡ezottæløta v, Brìttsh colunbia (Human R¡ghl^î Triburrol), 2006
BccA 95, at psras. 9 nd27. As starcd in thc prrssage Ê¡om Bell v, shørhqgored by vts.
Pcdm:

The lribunnl can only make n docision based on rhe ioformgrion rvtich it
hap. As the Tribunal docs nnt cnndrr¡:t iuvestigarÍons, ir is uru t"rpo*iùif¡tv
of the panies to gut beforc tho Thtunal the in-fnrrnnúon rvtrich tËtb.iË;
lE nêoo'Eary, and in a form which thcy corxidon appropriatg to enabte rhe
Tribt¡nal ro meke decisíors und€r s. zj, and'oo* p'ortïooú;iv, -,t ii)ö(at para, 25)

tl2l The decision continuc.c ¿c fûllows:

t¡tttna¡ wiú tne narr¡e-s_a¿¡hon"numffi is not the
Tlibunal's role - nor urould it oJ6ll ro contact
witncsscs to obrain $srements Êom rhem. simila¡ly. it is not hclpful whenpartier ßìrm'ãrize v¡har a doeumeil in theirposr".rion et¿tes, If i).'rc particsbcliwo that a_signd s'itness srstemelrt or s do€uûrent is rsiêvant and will
assist thc Tribunat in dctsrmining wheiher or not tr¡ere is a reasoneble
l-rpeø thc complainr will oTg*d, ir Is theÍr responsiuitity to put urrt
document ín the form they c<¡nsider appropriare befoie ¡rre i¡uuna...

ooo*,r* * * ** *#oo_@"''*unn o,¡:r'cFjs ís u¡rque rs required. In other **oqlf u;ñndøt, in ifs
application rn ¡tjsmiss tne complatnr on the bæis thet thñ il; reason¡hlcprosp.q thc-compì¡ínt.u'ilr sucræeq merely asserts n.f eïsrything thccomplainant has allegerl is unrug li is untitery rne apprir"t¡on will bcsuocegsful. (at paras. 26 - 27) (emphasis sdded) ' E ç-----'

[13] In rhic caeg rhe rospondents provided s]vom affid¿vi.rs from úe persons direcgy
iavolvd ía tho events tn issrrc, Mr. clrone and Ms. Plessl. ME, pedro, despite her rcliancc
o¡ Bcll v. ,Íherk, responded wiih mce a¡so¡tions as to what occurrer{, unsupponed by
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sworn evidencê. I havo takea this into account in asscssing thc tntaliry of the informarion
hefore fo rlcte¡minc whefhstbe complaint hae no reaeonable pro6pect of sucsess.

ti4l The real dispulc in this case is whcths thc changes mnrle to Ms. ped¡o's job while
sbc was away from work on medic¿l leave were discrimlnetory, The pârtios a¡¡ee that
Me , Ped¡o hsd earlter compleined about exoessive lrrrkload and joh-relatsd stcss, and
thet they had ageed for hcr to takc a modical lcavc, following which ehanges would bo
m¡¡le to her job- Ttrey funher agree that her job would be eplít in two. What they
disageo ebout is what the precise split would bc a¡d whsrt it wm¡jrl ocçrrr-

[15] Ms- Pedru complal'ns fret the âccoìrtrb res€ivable and aocounts payablo work was
takon eway from her, and shc was rcquired tn rln fhe warranty wo¡k, wheu she would
havc pncferred the opposite ãrrsngerrieffi. Me. pedro aleo appears to have been extsecrely
unnappy ¡hst a new per8on was hired to perform lhe accor,¡nfs payablc and acco'nts
receivable wo'rk whilc shc was on hsr mertical lenve, and ûrat rhis person was aesigred to
hcr desk' while she wgs moved to a diffffmt deek on hq return. shc submits tÍ¿t thc
changes wero not supposod to occur so quickly, anri that they were supposed ¡o occur
only shortly haft'rc "che Icft for hcr mate¡niry leave, approximetgly six months laær.

[16] For their P8¡[ the ræspondoots sul¡mit thnt all changer were made tn e good faíth
effort to acco¡nmr¡lnte l\Ís. pedro, ¿nd were conei$e,nt witb the ooncgrns whioh she
expessed at úêir ocûober zorzg1smeeting. As ståted in Mr. Grnnc's affi.davit:

Thc cnmplain¡nt cxplained rbat she fert thar the accounts payabrg
accounts tcccilable.and waranty dutiee srnountgd to a two perrson job, and
shc indicâtad rl¡at shc .r"r, ouo*otteu io p.rfonnil 

"u 
ort¡ese duties.wc discussed thc facr th¡r her baby was dù în auor¡i'ó montïs time, and

that whcn shc was on hs mntuniþ leave we *orrrá neeo emptoyæes toperform the duties sho h'd hccrr paforming- we suggesied as s Eoludon to
hBr aoncerns that her position 

-h 
t"orgniized in¡ilruro Jobs, one belng

pFocessing of warranty claims ond thcttrher focr-rssing on aecoun$ payable
0¡d recdvablg md upon the co'prainant's ,ct,n; frnm ri¡e ,rluLrt"J
medicsl leavE her duties wourd bè supcnrising anrr fraÍning rr* ,*o
individ¡¡als who would perfomr the'two ;il;ûr jobs Lm th.Complainanr'd m¡tÉmity leove e¡rded. \ile v¡cwcd if.,¡í ," "l"rrri"isnlutior¡ for al-l parriee, becauee it wourd rerieve tho cnmprairuirt fromh"*lg to perrgrm_her ftu duties, which ** **¡osioìhor, unlìiwo¡rld coable 

{æ ccgpany ¡o havo employoes taineã-by hcr so ilr",,i."v
could adcquatelyperforrr the du¡ies u,hile ehe ** on* matemity loavc,

rgjvuf/utu
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Wc assr¡rcd thc Complainant that she would rerâln hø posirion aûer her
matemity leavc and that this neonganization of the positíon was beíng done
to support hcc. Thc change fn the positíon o'* being made soi-ely to
aooommodate thc Complainant's oonc.c.rns ¡rnd to support her. If she-hâd
not rcquosted changes to hcr poitíon lv€ wourd not hivc marle thsm.

t17l Cnnsirleriug the maner as e urhole' I find th¿t Ms. pedrc's oomptaint hae no
reasonable Pmspecl of succoEs. I fif,d the following factors particularly rclsrrant in
æming to this ooncft:sioa-

[18] On her ou¡n a.ccou¡lt! Mo. Pedm wus ûndinghe,rjob exhc,moly stcssftl due to thc
heavy workload. Shc crpre.ssed conc,rns to the respondeots about the effects of rhe

stltss on her heslth and ihát of her beby. As a reeul! ehe took a vacatio¡l followed by a
medical leave. The respondcnts apBrovcd both, Ttri.c Ícnrls to suggegI rhat the
rcs¡rondentt were ç¡glisant of theirresponsibilítles ¡o accommodaæ À{ê. pedro and were
preparedto take appøoprlzte ñ€pE ¡o fulf,l their dutyto eccommodats,

t19] Furtl¡ø, M.c. PÉdm flerees thfit tl¡r ruspondents assured her followilg her rsn5¡r !o
work f¡om her medlcal lervg thst her job wes secutÞ, Hor oomplainb lhat hcr job war
takon awey from h9r by the changcs msdc in hcr ¿þs¡** arc nst reasnnably sgpponable
on fhc information beforc me.

l.2ol Iv[8. Pedro Êgreos that her job wus to bc s¡rlit fn ndclrcss h<l concerns- Her
submissions rc intemBlly inconsisrerrt as to wher¡ the split wes to occul: at one point she
says lt rva6 l{l hryp* on lrer retua Êom her medic¿l leevc, and at othcrs shc says th¿r it
was not sulrposcd to occur until six monlihs late, shortly before she was due ¡o ¡alce her
maæmily leave. she compleine sbout tho faot it was eplit on he'r return from hcr mcdic¡l
leavs' This position makcs fft scnsc, ¿¡ Mc. Pc¡lro w6s ¿þeqdy experlenciug rhe adverse
efFc¡ts of tfie stegses gssoclaréd u¡tth her job. She needed to hsve hEr workload reduced
lmmedistelyr not six monlhs let€r, just before she was fo go on matcrnify Lenvc. I¡ ords
fo¡ thet to happen. shc nccdod tp hc ¡clieve¡r of somc portion of her duries.

[2U Me. Ped¡o dise¡¡eee with the reepondentr as to what t]rc split was .çulrposod to be,

sêymg that she was to do thc Âcte¡to* pa¡øble and accounrs recelvable and nor ¡he
u/ruråtrty t'ofk. But as I have alrerdy meotioned, the ruspondentst $rbmissioas in tbis
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rcgard are sttpportçd by affidavit aridørcc, whilc Ms. Pcdm's arc not, I havc givar thcir
respective posítions the weight theydecenve.

Ï221 A parti.cular conccTn nf Ms. Pcdm'.s is that she renrnerl to work on Nove.nrber 7,

2005 ¡o find a new person at hæ desk The new perton hed romoved her pictrres,

rcarranged the compufer ten¡rinol ûo mcct hcr nÊcd.e, and w¿s in thc Flaccs,e of ¡mtting a
plant ou thc dcslc Ms- Pcdro says that she was not gíven advance nodæ ¡h^st she would
be moved to a differerit desþ and took offsrce at a¡riving at work to ñnd hemelf
displaocd, TTo rcspondcnts h¿w a somswhat different vcrsion of cvcnfr. say¡ng that Mr.
Orone and l\ds. Plessl met wittt her firsr thing to go over rhe changee made in hm absence,

Ms. Pedm agrs€s that she mot with the,n. but only after she found that hor dcsk harl hccn
takcrt nver. Tn my view, little lrrils m tlre parries' va¡yrrrs vereions of rhe eveots of
November 7t 2005, It ie ctoar thet Ms. pedro react€d ne6ptivelv to the chaages made in
her abseace. Her reaction, howcrrcr, aF¡Gaß to have bce.n rlisproportionatc, a¡rd thqs is
no ñ:isonãhle pospcct that she would be sbte ro ehow that those changes were
dÍeeriminatory.

[23] Looking at the matter as a whole, úiere ie no ressonsble prospect tlrar Ms. pedro

wotld bE eble to show that the respondents dissrimia¿ted against hcr in making thc jotr
changcs which thcy dftl. Rath.er, I finrl thnt the reqpondmts would be sble ¡o demonsuare
rhat they msde the changes in questlon in sn effort to ace¡mmodate Ms. pedm,s concgrns
about her workload and the cffccts which it was having ou hca health urd pregnancy- It is
ap¡arcnt that she was not satisñed witlr the msnnff In which the rwpondants atterupôed to
gcgommodste her. However, the duty to EÉcqrnmodatc rcquircs crnployers to t¡lcs
¡rcasonahle ñeást¡r?.s, not prfoct ones: Cenrral Olønagøn School Dls¡rtct Na. 23 v.
Rendud (1992), ló C.H.RR. D1425 (s.c.c.). It also requirqs cornplainants to takc
rcaso¡able steps to facilitate thc scarch fon anrl irnplcrncntation of an acsctrunodsrion.
\lVhat is rcasonnble is not necessarily the equivalent of a complainar¡t,s proferred or ideÊl
colu¡ion.

ó
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Concluslon

[24] For thcçc ñeaqons, I rtismisc thc complaint on fle bssis rhst it hgs no ressonable

prospec¡ ofsuccess.
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