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1. Introdust¡on

tl I Tracy Evans filed a complaint in whicb she alleged rlut the University of British
Columbia (*UBC') discriminated agahst he regarding employmcnt because of family
status and sex, conEary to s. 13 of fhe Humøn Rtghts Code. Specifisally, she alleged that
UBC discriminated agairut her during the summer of 2006, when her maternity and

parcnul leave ended and she was due þ rcû¡m to work.

l2l UBC denies the allegations and has applied to the Tríbunal to dismiss rhe

complaint under thè following sections ofthe Code:

27 (l) A member or panel may, at any time after a compraint is filed
and with or wirhout a hsaring, disnriss all or part of the complaint
ifthat mernber or panel Aaermines tbæ any of tl,e following fut)t

O) the acts or omissÍons alleged i¡ the complaint or
that part oftho oomplaint do not contsavene ttris Code;

(") the¡e is no re¡sonable prospoct that rhe complaint
will succeed;

(d) proceeding with the complaint or that part of the
complaint would not

(ii) ñxúrer the purposes of rhis Code....

l3l I will bÉcfly set out some backgro'nd inforrnation to put the application in

context. Aftcr stating my decision, I will provide my rcasons.

L4l The parties made lengthy submissio¡rs, all of which I haye read and considered.

However, I do nor intend to set out the submissions in this decision, or refer to every

point raised by the panies.

2. Background

tsl At the relevant timc, Ms. Evar¡s was a Research Assistant/Technician 4 (The

"Position') employed in a resea¡sh laborarory in the Michsel S¡rith Labo¡atories (the

"Building') at UBC. The labo¡alory where Ms. Evans worked was known as the "snuûch

Lab" after Professor Terrance Snutch.
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t6] In De¡e¡nber 2004, Ms. Evans informed Dr- Snutch that she was pregna¡rt.

Combiníng her maemal and parrnfal leaves, she arranged to be offwork on leave from

June 20.2005 until June 19,2006 (the *Leave).

Í7) In May 2005, Ms. Evans applied to UBC daycare for a spot for her child,

t8l Ms Evans' son \ila¡r born on Jr:ne 23, 2005.

tgl Ms- Eva¡¡s oontinræd to perform celain adrniniscative duties of thc Position,

primarity from home, while she uræ on L€ave. There was no ågreemenr baween Ms.

Evans and Dr. Snutch rcgarding payment for this work, There was also no agreement

about the extent of the duties Ms. Evans would perfonr¡ aod the amount of time she

would work atthem,

UOl On April 18, 2006, Dr. Espmanza Garciq a senior research associate at th¿ Sn¡fch

Lab, emailed Ms. Evans on Dr. Snutch's behalf tbåt Dr. Snutch had been inquiring about

her retum to work. f,h, Garcia suggested Ms. Evans meet with Dr. Snutch to disouss her

retum.

Il ll Ms. Evans contacted the daycare at UBC in early May 2006 and was informed

that there would not bc a spase for her son ùtil that Sepæmber.

fl21 On May 15, a meeting to discuss Ms. Evans' r€tum to work was set for May 17,

When Ms. Evans i¡rformed Brcnt Flichcf, hcr husband, of this upcoming meeting with Dr.

Snutsh by errail, Mr. Flichel responded (by email): "Awesome- make him squirrn!"

t13] Ms. Evaris and Dr. Snutch met on May 17. Ms. Evans explained that she had

intendcd to return on July 4, afrer using her ascrued vacation time, but that the daycare at

UBC did not have a space fot her son unril September. Ms. Evans suggested that shc

could use the time accn¡ed while working òring her [,eave, which she estimated at 30 -
40 working days, to extend hertime offr¡ntil Septenrber. Dr. Snutch asked herto provide

a written statcme¡rt setting out the hor¡rs she claimed to have worked. Also discussed was

Ms. Evans' rsturn to work on a part-rime basis, wo*ing Mond¿ys, Tæsdays, and

\tednesdays.

U4l There is disagreemcnt between the parties as to matry of the other parts of their

May 17 disor¡ssion. Ms. Bvans statcs that Dr. Snutch told her tl¡at he did not know what
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work she would perform upon her Énrn; rhat he did not have a ¡Eseãdr project for her to

work on; that her lab tcchnicisn dr¡ties had besn dívided amoug ¡he other lab msmbers;

and that her lab manager role had been take,u over by Dr. Ga¡cia.

[5] Dr. Snutch mainains thet he told Ms. Evans thar two new researchers ut€re

joining the lab in July, and tlrar she cor¡Id work with thenr or wit]¡ I)r. Garcia on her

cancer-related project. He has provided his uotes of the meeting which inslude a

referei¡ce to an offer to Ms. Evans to work with Dr. Ga¡sia on her cancer project. He

states that he asked Ms. Evans if she was inte,rcsted in srrpuvisi¡rg the lab database. Hs

denies telling Ms. Er¡ars th¿t she wor¡ld not rËsurne general lab duties upon her retum, or

that Dr. Ca¡cia had tahen over as lab mauager. Dr. Snutch st¿tes that Ms. Evans told him

that shc had a lot of peperwork ûo catch up on when she returned to work,

[16] On Jr¡ne 23, Ms. Evans emailed Dr. Snutoh, sefting out the numb€r of hours she

said she had worked during her Leave. She claimed2l6 hor¡rs based on three hous a

month worked f¡om home and five hours a mo¡rth worked d UBC. The hours üanslnæd

ro a roþl of 17 hor¡rs a month and approximaæly 3l working days during her Leave.

Using these 3l days a¡rd accrued vacation time, Ms Evans sct out two scenarios whereby

she would return to work part-time on September lE.

tt?] Dr. Snutch questioned the number of hours Ms. Evans claimed to have worked

while on Leave. Fle discussed the hot¡rs claimed with other researchers. Michacl

Hildeb¡a¡rd, a graduate str¡dent who joined the Snutch Lab in May 2002, roviewed the

number of orders placed by Ms, Evans during her l¡ave, By ohecking Ms. Evans' access

card, UBC d*errrined that she h¡d not er¡tersd the Building whers the Snutch Lab was

located bEtween Junc 29 and October 19, 2005.

tlSl During a conversation with Ms. Crowe, operations and hunan ttsources manager,

on July 4,2006, Dr. Snutch discussed Ms. Evans' claim that slrc had worked 216 hous

while on Leave. On thc same day, Ms. Crowe sent an email to Kathryn Stagg, human

resource associate at UBC, ¡bout Ms, Evans, which included tlre following statement:

I have spoken to Terry [Snuæh] aud he indicates that b€tr posítion is no

longer neoessary in the lab becauso the Research Associate she was

working for (Colin Tlucker) has left the lab and there is no rcsearch
project for her to work on.
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Therefore we should come to some sort of amicable agreement ro
terminate her position. ...

If she cannor rerum 1o wo¡k (immediately) as a fr¡ll-time resea¡ch
teshnieian then perhaps we can agree to a 6 months s€ve¡ance plm ....

[¡9] On July 6, Dr. Snutch unote Ms. Er¡ans. He disagreed that tt¡erc had been an

agreemmt to pay her for many of the adminishative duties she claimed to have done

while on læave. To resolve the matter, he offered her 14 days of accrued unrk tíme for

the work she had performed while on Leave, and agreed to extend her Leave until July 24

(the "Extended [æave"). He stated that because of o¡errtional needs - ngw researohers

coming to fhe Snutch Lab in July - it was not feasible for her to be offwork longer tbarr

¡he Extended Leave or for her to return on a part+ime basis.

[20] On July 18, Ms. Evans requested a meedng wirh Dr. Snutch to discuss her

concenis regarding her return-to-work daæ and the duties she r¡vould be performing. The

meeting was held on July 21. Ms Evans' hr¡sbarrd, Mr. Flishel, ascompanied her. Also

in attendance u¡ene Linda Penn, A UBC human resouroes advisor, a¡rd Ms. Crowo. It was

UBC's position that, as this was an employer-employee meeting, i¡ was not appropriate

for Mr. Flichel to attend- In their submissions, both parties aesuse thc other of behaving

4ggressively. The meeting deterioratcd a¡rd ended early; there was no discussion

regarding Ms. Evans' reqrcst for lcave until September I t or what her dr¡ties would be

upon her return to work.

l2ll Ms- Ev¡ns retr¡med to work on July 24. She was at work for three days. On July

27 and 2E, Mr- Flichel informed Dr. Snutch that Ms- Evar¡s rÀ¡as not feeling well and

would not be coming into wo¡lc

Í221 Ms. Evans did not report fo¡ work on July 31, arid ürere håd bee¡¡ no call from Mr.

Flichel that she was unwell. Ms. Crowe telephoned Ms. Evans at home and lefr a

rnessage askíng íf she was all right and when she expected to retum to work. Ms. Evans

did not return the call. On August l, Dr. Snwch sent her an email, and Ms. Crowe left

fmorherphone message.
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t23l On August l, counsel for Ms. Evans wote Dr. Snutch claiming that Ms. Evans

had been constn¡ctively dismissed and, firtlrcr, that she had been discrirnínaæd aga¡nst

contrary to the Code.

3. Dccislon

[24I Forthc following fl]asons, I have dccided to dismiss the complainl

4. Reasons

A UBC's rulnsøl to ertend llfs. Evans' Lewe or to allow her lø rstun on ø pøFt-time
ô¿¡rs

t25l Ms. Evans has aileged that UBC's refi¡sal to erüend her Leave until September lt
amor¡nted to a failure to accommod¿te her on the basis of ber family sitr¡ation. She has

not referred to UBC's refusal to allow her to retum on a part-time basis although it

4ppea¡s from her June 23 letter that she did not want to rctum to fi¡ll-time r,rcrk

126l Both paties rely on Heahh Sciences A-rsoc. of B"C v. Campbell River and North

Islønd Transitíon Eociety,2004 BCCA 260. In that casg a drange in an employee's work

schedule meant that she could no longer bc at hqme afrer school when she arændd to the

speoial needs of her son. The employeË requ€sted aocommodation. Her rcquesl was

supported by a letter from her son's pa.ediatrician, whs statsd that becar¡se of the son's

major psychiatric disorder, he needed consistent parenting, which was best provided after

school by his mother, The dos'tor fi¡rther stated that the mother's p.r€scnce afrer school

was an exüaordinarily important adjunct to the son's ongoing managønent and

progression in life. (para. 14)

l27l The employee's grievarrce regarding the change in her work hours wss dismissed

by the Arbitator, who concluded úat an employø had the right to change the hor¡rs of

the employee.

t28l The Cot¡rt disagrwd. It sated that

,.. a prbta føcie ctr- of discrimination is madc out rryhcn a change in a
term or condition of ønploymørr imposed þ an employer rcsults in a
scriou interfcrence with a substanti¿l parcntal or othcr fanily duty or
obligation of the ønployee. I thi¡rk that in the vast m4iority of situæions in
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which there is a conflict betwefl a work requirement and a family
obligation it would bo difficult to make orut aprÍmøþcie ease. (para. 39)

t29] Referring to the paediatrician's evideuce that the son had a major psychiafüc

diso¡der and that the mother's prcsence at home after school was erctraordinarily

important to the boy's well-being tlre Court concluded th¡t the change in her work hor¡rs

was aserious interference with a substantial parental obligarion. (para- 40)

[30] Ms. Evans' position is th¿t UBC was obligted to accommodate her request for

leave until September because the daycare at UBC did not have a space for her son r¡ntil

that monrh.

t3U I disagree. Clearl¡ an ernployee on materniry or parrental leave knows ttrat it is

thcir responsibilþ to make suitsble childc¿re arrangemcnts by the daæ ttrey are due to

retr¡m to work, While Ms. Evans had put her name dov,¡n for daycare at UBC in May

2005, on her own ¿ccount she did not contact the daycate until May 2006 to confirm a

spot would bc available, contact any other daycares, or make any othcr attempt to find

childcare for her son by June 19, 2006.

l32l In contasr to the circumstances before the Coun of Appeal n Health Sciences,

tl¡ere was nothing extraordinary abour Ms. Evans' sitr¡arion. In my view, she simply

failed to ens¡¡re in a timely manner that she would have childcare for her son rphm she

was due to retum to work- Cleilly, Ms. Evans was eble io make some other

arrangements as she aüendcd at work from July 24 -26.

[33] Ms. Evans has zubmittcd thât the¡e were no operational Fe¡sons why she had to

retum tb work on July 24 or why she could not ¡etum ûo work part-time, She alleges tbat,

on May 17,2006, Dr. Snutch told her th¿t he did not have any projects for her to work on.

llenc¡:, she believes th¡t there uras no valid rçasou why she could not have remained on

Leave until September l8 or worked on a part-time bæis.

[34] It is, in my opinion, incorrect to argue th¡t accommodating Ms, Evans would not

have caused UBC undue hardship, and, therefo¡e, UBC was required to accomrnodate

her, a¡d that it b'¡eashed the Code by not doing so. lühile Ms. Evans preferred to put her

son in daycare at UBC, her prcference did not give úse to a legel obligation on UBC's

part to accommodate her by extending hen Iæave until Se,ptember, when a space rvould be
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is not necessary for me to determine whether ascommodfi¡ng her, either by extcnding her

Lcave or allowing her to retum to work parl-time, would bavc ca¡¡sed UBC undue

hardship.

B, Ms- Evsns' tstun lo worß

[35] I now turn to Ms. Evans' allegation that UBC discriminated against hcr by

removing ¡nâny of her lab technician duties r¡d eliminating all of her lab manager duties

from the Position when shs was on Leave, ar¡d ry failing to find suitable replacerneirt

duties for her when she ¡eturned 1o work. I will consider UBC's application to dismiss

tlris aspect of the complaint under s. 27(lXc) of the Code.

t. Lrb nrneger

t36l ln her afüdavit, Ms, Evans stared that in the Position, prior to her Leåve, she split

her time equally betuæen lab technician and lab managcr duties. As lab technician, she

supported researshers on various research projects. As lab managcrr she perfonned

variorn administrative fimctions which involvcd duties such ¡s organizing lab meetings,

overseeing inspections, and maintaining equipment a¡rd lab inventories.

f37l Ms. Evans ¡lso st¡ted that, as lab manager, she tilíLs on a spccific lab manager

email distribution list" receiving email which othcr lab technicia¡rs did not receive.

[3S] UBCts position is that Ms. Evans vvas a Research Assistant/Technician 4 not a

lab managcr; t}ørt75-80o/o of ber time was spent doing lab technician duties; and that 20-

ZSVowesdevoted to general lab duties.

t39l Therc was not significant disagreanent about the natr.r¡e of Ms. Évans' duties in

the lab.

t40l UBC supported its submission with a number of affidavits.

[4ll Ms. Crowe stated that she cre¡ted the title "lab manager" ln 2ü13 when sbe was

coordin¿ting the move of 21 labs, including the Snutch Lab, into the new Building, One

person in each lab trelped with the moræ qnd was the coilaßt person in thãt lab for

somrnunication regarding, and coordination o[ thÊ move. These lab managers were,
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variotuly, lab tech¡rìciar¡s, graduate students, adminisEative personnel, ¡esea¡ch

associ¿tes, and support staff,

14!l An exhibit anached to Ms, Crowe's effid¿vfu identified Dr. Thasker as the Snutch

Lab manager. Dr. Thacker lder rcassigned lhe role to Ms. Evans. Slre receiv€d a bonus

of $2000 for her uork during the move of the Snutch Lab. Others who assis'ted with the

mov€ also received bonuses.

t43] Dr, Snutch stated that every mernber of the Snutch Lab rvas assigned general lab

duties which took 10-15% of their time. As the only Research Assistant/lechnician 4 in

the Snutch I¡b, a l.ager portion of Ms, Evans' time was taken up by general lab duties.

l44l Two PhD graduate sh¡dents, P¿ul Adams and Mr, Hild€ha¡¡d, who began working

in the Snutch L¿b in 2002, swore afÍid¿vits that Dr. Snutch required all members to

perform their shùe of general lab duies, which might change accordíng to fluctuatiors in

Iab personnel. Kirk Mulafz, a Mæters graduate studem who joined the Snutch l-sb in

September 2005, ageed with this statement in his afüdavit.

I45l Mcssrs. Hildebrand, Adamq and Mula¿ all statc ùst during Ms. Evans' Læave,

there was no mention from Drs. Snutch or Garcia th¿t she would not rcturn to worh or

that thers would not be any work for MS, Evans when she dld. No ¡esea¡ch

assistar¡tltecbnician was hired to rcplace Ms. Evans ûring her Leave and no on€ was

assigned to her work a¡ea.

146l Mr. Hildebrand and Mr. Adams both aræst that Dr. Oarcia did not take over Ms'

Ëvans' "lab managerrole'while Ms. Evans was on Leave.

Í471 In a May 29,2006 em¿il, Irls. Evans stated: "Unforh¡nately, nobody has been

fìlling my shoes while Ihave besn away fiom the lab.,..'o

2, Ms. Evants rcsearch ¡ssist¡nt duties

t48] Prior to her leave, Ms. Evans was assisting Drs. Colin Thacker and Kevin

Hamming on a particula¡ research project (the "lilorm Project-). During Ms. Evans'

abse¡lce, both Drs. Thackef and tlnmmíng lefr the Snutch Lab. As a result, the \ilorm

Project ended. Seve,ral new ¡esearchEf,s joined ttre Snutch Lab, including Drs. Tyson and

Kaj4 who both anived in Julv 2006,
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t49l Ms. Evans shtes that, when she reh¡rned to wo¡t on July Zfi,thae was no wort

for her to perform other tb¡n thc dr¡tics she h¡d performed while on Leave. Shs sråtes

that Dr. Snutch did not assigp h- *y duties, and thst the sitrution did rot change on July

25 or 26. IÃthoso cirq¡uut¡mces, stre ftlt thd there was no role fo¡ hø to perform at the

Snutch I¡b. She fett hr¡miliated, aod æuld ¡st rehun to work.

t5O] IJBC denies that Dr. Snutch díd not have rcsearch duties for Ms. Evms to

perfourr It has gupported ie position witb swqal añdavits.

tstl llr. Ifuja joined ttre Snr¡ûch l-ab on July 4, 2006, In his atrdavit, he sutes thet hs

met with Drs- Sil¡tch and Oa¡cia on Juty 14 to diss¡ss details of I}r. Garcia's cancer

project, They also discussod Dr. Kaja's mtgraine rcseardt, and idstt¡fied it as a potential

project for Ms. Evaos uponherrctua.

t52l Dr, Snutch provideit his notes from a July 21 meeting with Dr. Gæcía in whictt

they disorssed that lvfs. Evans was wellauatifid to wo¡k on reearù involving

ofmice.

t53l Dr, Snr¡tch also providrd his notcs ftom a July 24 meøting with Dr. Ga¡cia during

whioh tbe diffEregt lab duties were divided rnongst the lab mernbcrs. Mo¡c dutics wcrc

assipod to Ms. Eva¡¡s than to any oúer lab member. A memo based on Dr' Snutch's

IuLy 24 notos and entitled -Suutch I¿b Duties" (which inah¡ded Ms. Bvans' dutias) was

hand€d to låb mc,urbers at aJuly3l mcedag

t54l lfi rheir afrd¿vits, Drs. snutch, crarciq K"jq *d Tysotr (vho joincd thE snt¡tch

I¿b o¡ July t7) attest th¡É they mct on the msr¡ring of Juty 24 to schedule a mecting for

July 26 to diss¡¡ss pot€ntial research projæb for Ms. Evûns,

t5sl Drs. Snuir.b, Ga¡cia, Kajq and Tyson have all attcsted that druing the July 26

mecting tlrey did discu¡s pohtial research projæts which Dr. Snr¡tch thougþt night

i¡itcrest Ms. Evans and suit her tectrnical opertise. Briefl¡ those projects were

continuing b work on certaiu usp€rts of the '\trIorm Project with Dr. Tysoq; a calcir¡st

cbannel a¡tibodies pmjcct with ltr. Tyson a collaborative pmject between Drs. Thapker

and Crarcia; a câücer-r€l¿ted projæt with Dr. Garcia; 0n4 a migrai!€ prcject with Dr.

Kaja



3. Dlscussion

t56l It appears that the May 17 meeting betwcen Dr Snutch and Ms, Evans rnay have

set a negative tone to their futr¡rc interactions. Indeeù cven before thar meeting when,

on May 15, Ms. Evans informed Mr. Flichel by.mail of this upcoming meeting with Dr.

Snutch Mr. Flichel responded: "Arresome - make him squirm!"

l5?1 Ms, Evans was due to rctum from her Leave on Jrme 19. Rt the May 17 meeting,

she rold Dr; Snutch th¿t her r€tum d¡te rrras '\rp in the air" (according to Dr. Snutch's

handw¡itten notes) as shc did not have daycare for her son. Ms. Evans states that she

ofFered to return to work part-timc becar¡se Dr. Snutch told her that there was not much

work for her to do, However, I prefer D¿ Snutch's notes of the meeting, which indicate

that, when he ¿sked Ms. Evans what Se wanted to do, strc replicd tbat she wanted to

work tb¡ss days a rryeek, During the May 17 meeting, Ms. Evans claimcd to hcvc

n'orked 90-40 days during her læave. Dr. Snutsh asked her to submit the hours she had

worked to him in rmiting.

t58l On June 23, five weeks after their mccting, Ms. Evans sent Dr. Snutch her

calculations showing that she had worked 216 hotus during her Leave, and her pnposals

for returning to work on a part-time basis,

t59l Afrer consulting with a¡other researrlrer, reviewing the orde¡'s made by Ms. Evaus

while on Leave, a¡rd asccrtaining thc number of times she had entered the Building during

her Leave, Dr. Snurch conch¡ded that the hor¡rs submitted by Ms. Evans were excessive,

He responded to her in a July 6 lettcr, stating that there had been no agrcement that she

would perform all thc tssks she had clained to perform, and disagreeing with the number

of hours she claimed to h¿ve worked. IIe wrote that, "in a spirit of good faíth", he agreed

¡o reimburse her by *ay of time off for 105 hor¡s. Hc de¡ríd her re,quesr to return to

work part-tirng and stated he expected her at work on luly 24.

[60] By her oun account, Ms. Evans uras shocked and disappointed by Dr. Snutch's

letter, Ms. Evans rcquested anothe;r mecting, which took place on July 21. As described

above (para. Z0), that meeting became acrimonious a¡¡d ended early without any

discussion of Ms. Evans' duties or her reque$ to not retum to work until Se,ptsmber 18.

l0
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16ll Given this baokground, it is not sqprising that there may have beon some tension

between Ms. Eva¡s and Dr. Snr¡ch.

Î621 Ms. Evans' allegation that Dr, Garcia tôok over her lab rnanager duties druing her

Leave is belied by lß. Evans' em¿il of Mary 29,2006 (afrer hor May l7 meeting with Dr.

Snutch during which she claims that Dr. Snutch told her Dr. Cra¡cia had taken over lrer

lab manager roþ, whe¡e she ryrites that no one had becn filling her shoes whíle she had

bee¡r on Lcave from the Snutch Lab. I{s. Evans' allegation is also conrradicred by Mr.

Hildebrand and Mr. Adams in their affidaviæ.

163I In any event, what is importarrt to consider is not what duties lab members were

pcrforming during Ms. Evans' Iæave, but what drrties she woutd be performing npon her

rcturn.

t64l Ms. Evans' allegetion that no reasonable replasement lab duties were arranged for
her is contradicted both by Dr. Snutch's affidavit and his haridwrittfl notes of the July 24

meeting regading lab duties. According to Dr. Snutch it was necess.lry to le-assign

duties as a number of new members had joined ¡he tab. lVhile I c¡nnot decipher all of his

fiotss, the following lab duties werc assigned m Ms. Evans: monthly ordering and

papenrork, billing etc,, which needed ro be centralized; packing slip+ picking up

(rrrclear) and signing off on delivories, and MSDS binder. th. Ga¡cia's dr¡ties we¡e

limiæd to lab mectíngs and room bookings. Duties of the othe,r lab members a¡d those

that everyone would perform were also listed,

t65l In the Snutch Lab Dutiec July 2006 merno, the following are listed as Ms. Evans'

lab dr¡ties:

Lab suprply ordering; cenualizing supply papenrrork (btlllng, packing slip+
lab member au¡horizarion to departmental accounts; etc); order pick-ups
and delivery; chemical invørtory (bar codes, dc); upkeep of MSúS
binder; disposal of broken glass/ethidium bromide waste/biohaza¡d q¡astË;
receive reports of equipment failrres/org;nnize for re,pairvservice;
coordinaæ emergency ordering with Pauþl (passwords, etc)

1l
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t66J fk. Garcia's duties are listed as follows:

Lab meetings, room bookings, organization of clectophysiology room;
confact Person for QPatch; animal care lice¡ne; tissr¡e cr¡lture cell line
invcntory & storage (coordinated ìüith Kirk lab database)

[67] Identified as the Snutch l^ab emergency contÊEts rryerc Dr. Snutch, Ms. Evans, and

Dr. Garcia. No one was identified as lab manågsr,

[68] In my view. tbere is no significant differer¡ce between the lab duties Ms. Evans

pcrformed before her Leave a¡rd those that u¡ere to Þ assigned to her upon her return to

wo¡k.

t69l Ms. Evans also alleged thatthere u'Er€ no rcsearch duties for ber to perform when

she retuÍred to work on Jlly 24. Howwer, while it is the çase tl¡at Drs. Thacker and

Hamming (the researchers with whom Ms. Evans had been working) Ieft the Snt¡tch I¿b
duing her Leave, other new researchers had anived,

[70] Ms. Evaru' allegation was contadicted by several individuals- In his affidavit,

Dr. Ifuja statcs that, on July 14, he, Dr. Snutch and Dr. Ga¡cia discrxsed his migraine

resQafch Project as one Ms Evans could work on. Further, Dr. Snutch's notqs of a July

2l meeting with Dr. Garcia reflect theír discussion that Ms. Evans could do genot¡.ping

with Mike. Fìnally, Dr. Snr¡tch's handrrtitten notes, and ttre affidavits of those who

participated in the July 24 and 26 meetings, make it clear that Dr. Snutch was in the

prccess of identifying research projects on which Ms. Evans could work Moreover, by

her own account, Ms, Evarrs díd not approach either Dr. Snutch or Dr. Oa¡cia to express

any concçms about her duties on either luly 24125 ot26.

tTll Dr. Snutsh asknowledges that he, Ms. Crowg and Ms. Stagg discuss€d potentially

terminating Ms. Evans' employrnørt in early July. He provides the following rreanons:

Ms, Evans håd told him on May 17 that she did not war¡l ro r€turn to work firll-time; she

had given him trro options for her retum to work on Septcmbcr 18, both on a part-time

basiq she had claimed payment fìbr hours teyond wh¿t he bclieved she had worked; and,

she had not contacted him prior to adding vacation time to June 19, her expected refi¡m-

to-work date. Ho\rrever, he did not discr¡ss possible ter¡nina¡ion of her emplo¡rurent with

Ms- Evar¡s.
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lTZl In his aflidavit, Dr, Snr$ch denios making the st¿teme,nt contained in Ms. Crowe's

July 4 emaíI, Dr. Suutch a$ested tha¡ he had told Ms. Crowe that there uns no immediatc

need for Ms' Evans to rcturn to work as of July 4 because the new researchen, Drs. K4ia
and Tyson, were not yet wofking at the Snuhh Lab; however, she would be needed later

in the month (July). In tl¡is Dr. Sn¡¡rch is supporæd by the affdavit of Ms. g+esg, who

states that, after receiving llrls. C¡owe's July 4 email, shc, Ms. Cmwe a¡rd Dr. Snutch had

a conference csll. Assuming tbat Ms. Bvans' te¡mination was being considered due to

lack of work, Ms. Stagg askett where thst work had gonc. Dr. Snuæh respondcd thst the

research associates with whom hds. Eva¡¡s had been working hzd left UBC, but th¿t there

was work for her with other resea¡ohcrs, flrd that he needed a fi¡ll+ime research

assi star¡Utechnician.

l73l Dr. Snutch's not€s taken during meetings on July 24 and,26, andswom afüdavits

from sweral- members of the Snutch Lab who attended those meÊtings, state that options

for Ms. Evans werc being identificd. lVhatever Dr. Snutch may have said to Ms. Crowe

on July 4, all of the affrdavits before me indicate that Dr. Snutch was involved in

conversatioru as early as July 14, and recuning o¡ scvcral dares úercafrßr, rcgarding the

lab duties which could be assigncd to Ms. Evans, and the possible projects she could

work on, when she returned to work

l74l rühile it mieht have beEn preferable for Dr, Snutch to have held the July meetings

earliEr so that specific information would h¿ve been available for Ms. Evans on July 24, I
do not think that tt¡is afpwt of the complaint has a reasonable prospoct of success. I
reach thís conclusion for the following reanons. Afrer their May 17 meeririg, Ms. Evans

took r¡ntil Junc 23 (five weoks) to provide Dr. Snurch wirh her proposåls. Afrer
consulting with hr¡nan resources with respect to Ms. Evans' wish to retum pa¡t-time, ar¡d

rescarching the duties and hou¡s she claímed to have woiked whils on Leave, Dr. Snutch

replíed on July 6. Ms, Evans contaoted him on July lS to reqrcst another meetìng, whie.h

u¡as scheduled for July 21, As ¡hæ rneeting ended early! there wâ¡¡ no discr.rssion about

her return to work.

[75] In my view, afrer the July 2l rnecting it was not rüressonåble for Dr. Snutch to

be r¡ncertain wùether Ms. Eva¡s would actually rcturn to work onJuly 24. FüthÊt, given

13



all this hisory. a¡rd the lack of timely somnunicâtion on Ms. Evansn part, ir wæ not

unreasonable that Dr. Snr¡tch did not hold meaings r¡ntil July 24 and26 ro discuss Ms.

Evans' duùes upon her ¡€tum to work.

176l While the disagrecment between Ms. Evans and Dr. Srn¡tch rcgarding the

number of hours worked and the naüe ofthe duties performed, arose druing Ms. Ë,vans,

LeaYe, that fact alone does not, in my vierv, mean that the disagrecment is a possible

contavendon ofthe Code. The dispute arose not because of Ms. Evau's Leave itsel{, but

because she ar¡d Dr' Snutch did not clcarly communicate their expsctations regarding the

duties Ms. Evans would perforrr dudng her Leave, and wbetl¡er or rpt sl¡e would bc paid

for them, As a result of this lack of comr¡nnication, both Ms. Evans and Dr. Snutch

made their own assumptions about these nafters.

Í771 the Tribt¡nal's role when deciding prcliminary applications to dismiss wÍr¡¡

discussed in Lee v. Britßh Columbìa Hydro and Power ArÍhorîry (zot/}),32 BCLR (4th)

l; 20M BCCA 457:' and BerezotÍskaìa v. Brìtish Columbia (Hunan Rights Tribunal),

2006 BCCA 9s.

[78] The Court in Bøezoulslcara stated that decisions madc r¡nder s. 27(lXc) involve

only a preliminary assessmcnt of the evidc,ncc submittcd in order to derermine whether

that evidence warrants going füward to the hearing stage. (¡w*22)

t79l As the Tribr¡nal sr¿ted in W¡cliham and Wíc|:lam v. Mesa Cøntemporary Folk .Art

ønd others,2004 BCHRT 134:

The role of the Tribunal, on an application, is not to dcærmine whethsr the
complainant has established a primø facie eæe of discrimination, nor to
deærmine the bom fides of the response. Ratl¡er, it ís ar¡ ass€ssment,
bas€d on all of the mate¡ial befors the Tribunal, of whother there is a
reasonable prospect thc complaint will succeed: Bell v. Dr. Sherk and
others,2003 BCHRT 63.

The assessment is not whether there is a mere ch¡nce that the complaint
will succe€d, whîch would he the lowest threshold a cornplainant wor¡Id
have to meet. Nor is it that there is a oertainty th¿t the complaint will
succeed, which would be at thc highêst thrËshold a complainant would
have to meet. Rather, the Tribr¡r¡al is assessing whetÌrer there is a
reasonable prospect the complaint will succeed based on ¡ll the
information available to it. þaras. I l-12)
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tE0l Applyíng this rest, and b¡sed on all the information befo¡e me, I conchde that

there is no reasonable prospect th¿t ltds. Evans' allegation tbãt UBC disc¡iminated against

her by rcmoving mâny ofher lab teehnisia¡r duties and elimi¡rating all of her lab manager

duties from the Position when she was on Leave, and by faiting to find suirable

rcplacement duties for her whon slrc rcturncd ûo worþ will zucceed.

tSll For the r€asorut set out above (par¿. 34), I conclude that thcrc is no reasonable

pruspcct tttat Ms" Evans' allegation that UBC discrimineted agaÌnst her by requiring her

to ¡eturn to work on a firll-time basis on July 24 will sr¡ccecù

5, Conclucion

[82] UBC's applicatíon is granted and the complaint is dismissed rurder s. 27(I)(c) of
¡heCode-
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